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Director of a Delaware corporation whose 
resignation was tendered, but not accepted, 
ruled to continue in office as a director . . . 
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Federal Supreme Court holds that a state im- 
posing a use tax does not have jurisdiction to 
require a vendor to collect the tax, when ven- 
dor delivers goods sold in another state to a 


local purchaser 
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Assume that a garnishment against the salary of 
one of your employees in an outside state is served 
on the day the employee is scheduled to receive 
his pay. 


Would your employee agent in the state or 
states in which your company is qualified know 
what to do in such a case? Assuming he does, 
would he put aside his regular work to notify the 
home office with the speed the situation demands? 


If your employee agent was home ill, or on 
vacation or out of the office on business, would 
the person acting in his absence know what to do 
with matters requiring his attention as agent? 


Wouldn't you be safer delegating that respon- 
sibility to C T and its more than 60 years of 
experience? 












Tuere appear to be no decisions 
specifically involving stevedoring as re- 
lated to “doing business” from the 
standpoint of the necessity of qualifica- 
tion. Usually, when a foreign corpora- 
tion which is engaged in the business 
of rendering services, as distinguished 
from a company selling commodities, 
sends its agents into a state in which 
it is not licensed in order that they may 
perform its service for customers there, 
the company is ordinarily regarded as 
being within the state, transacting in- 
trastate business, so as to be required 
to be authorized to do business. (State v. 
Greenfield, Inc. (Mo.) 205 S. W. 619; 
Vaccinol Products Corp. v. State, (Ark.) 
156 S. W. 2d 250; Union Brokerage Co. 
v. Jensen et al., (Minn.) 322 U. S. 202, 
64 S. Ct. 967; In re Bell Lumber Co., 
149 F. 2d 980.) 


There are, however, state tax cases 
which indicate that a stevedoring com- 
pany may be taxed by a state to the 
extent that it furthers intrastate busi- 
ness, but that it may not be taxed to 
the extent that it furthers interstate or 
foreign commerce. The leading case is 
Puget Sound Stevedoring Co. v. Tax 
Commission, State of Washington, et al., 
(1937) 302 U. S. 90. This contains the 
following language: 

‘“‘The business of the appellant, in so far 
as it consists of the loading and discharge 
of cargoes by longshoremen subject to its 
own direction and control, is interstate or 
foreign commerce."’ ‘‘The business of load- 
ing and unloading being interstate or for- 
eign commerce, the state of Washington is 
not at liberty to tax the privilege of doing 


it by exacting in return therefor a percent- 
age of the gross receipts.’’ ‘‘The fact is 


not important that appellant does business 


at constitutes 
doing business 
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Stevedorin g 


as an independent contractor as long as the 
business it does is commerce immune from 
regulation by the states. What is decisive 
is the nature of the act, not the person or 
the actor. The business of appellant, in so 
far as it consists of supplying longshore- 
men to shipowners without directing or 
controlling the work of loading or unload- 
ing, -is not interstate or foreign commerce 
but rather a local business, and subject, 
like such business generally, to taxation by 


the state.’’ 

The rule in the Puget Sound Steve- 
doring Co. case was reaffirmed in 1947 
by the Supreme Court of the United 
States in Joseph, Comptroller, et al. v. 
Carter & Weekes Stevedoring Co., 330 
U. S. 422, 67 S. Ct. 815, in a decision 
involving the application of the New 
York City gross receipts tax.* 


The California Supreme Court has 
upheld a municipal gross receipts li- 
cense tax as applied to the business of 
furnishing maintenance and repair serv- 
ice to ships anchored or docked in the 
city harbor, the court regarding these 
as local activities, and taxable even 
though essential to interstate commerce. 
(Martin Ship Service Co. et al. v. City 
of Los Angeles, 215 P. 2d 24.) 


Reasoning from these decisions and 
the distinctions drawn, it may perhaps 
be inferred that, to the extent that a 
foreign stevedoring corporation fur- 
thers intrastate business, qualification 
would be necessary. 


* This decision was recently cited by the 
Supreme Court of Pennsylvania in resolv- 
ing questions raised in Roy Stone Transfer 
Corp. v. Messner et al., concerning the 
liability of a foreign trucking corporation, 
engaged exclusively in interstate commerce 
to payment of a tax under the Corporation 
Income Tax Act of August 24, 1951. (See 
page 352.) 









DELAWARE 


Director whose resignation was tendered but not 
accepted, regarded as continuing as a director. 


The defendant corporation had two 
classes of stock. The amended certifi- 
cate of incorporation provided that 
every share of Class A stock and every 
share of Class B stock should have one 
vote, except that the holders of Class 
B stock should be entitled to elect the 
majority of the board of directors and 
the holders of Class A stock should be 
entitled to elect the remaining mem- 
bership of the board. The certificate 
also provided that the Class A vacan- 
cies on the board were to be filled by 
the affirmative vote of a majority of the 
remaining Class A directors and the 
Class B vacancies by a similar number 
of the remaining Class B directors. The 
by-laws provided for an eleven-man 
board of directors. The court construed 
this to mean that the Class B stock- 
holders were only entitled to elect a 
bare majority of the board, that is, six 
of the eleven by Class B stockholders 
and the remaining five by Class A 
stockholders. 


The Court of Chancery, New Castle 
County, had occasion to resolve a num- 
ber of disputes regarding the election 
of directors and officers and the legal- 
ity of actions taken at called meetings 
and adjourned meetings. It was undis- 
puted that one Walsh was not elected 
a Class A director in accordance with 
the requirements of the charter, since 
he did not receive the affirmative vote 
of a majority of the Class A directors 
in existence at the time he was elected. 
As his election contrary to the provi- 


sions of the certificate was the key- 
stone of one dispute, the court consid- 
ered the legal effect of the fact that 
he continued to act as a Class A direc- 
tor for many months after his illegal 
election and cast the decisive vote on 
numerous occasions. The court-con- 
cluded that his status was not insulated 
from direct attack by some extension 
of the de facto theory and that, under 
the particular circumstances, he could 
not be regarded as validly elected by 
estoppel or implied ratification. 


The validity of a Class A director’s 
resignation being before the court as 
affecting several votes of the board, the 
court found as a fact that the resigna- 
tion was never accepted by the board. 
Posing the question whether the resig- 
nation was effective without being ac- 
cepted, the court remarked: “It appears 
to be the general rule that an unquali- 
fied resignation, absent pertinent char- 
ter or by-laws provision, is effective 
without acceptance,” citing a New Jer- 
sey decision reported at 183 A. 188. 
However, referring to the Delaware 
Court of Chancery decision in Lippman 
v. Kehoe Stenographic Co., 11 Del. Ch. 
190, 98 A. 943, affirmed 11 Del. Ch. 412, 
102 A. 988, the court said: “With re- 
luctance I am forced to conclude that 
the quoted language viewed against the 
facts of that case had the effect of a 
determination that a director’s resigna- 
tion is not effective until accepted.” The 
director was, therefore, regarded as 
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such after the resignation was offered 
and while a subsequent vote was taken. 


The law and the corporation by-laws 
provided that “the President shall be 
chosen from among the directors.” One 
who was elected President, while not a 
director, was held not to have his elec- 
tion legalized by being validly elected a 
director subsequently at the same meet- 
ing. The court remarked: “While in- 
sistence upon literal compliance might 
seem unrealistic here, the answer is 
that the statute is clear and the fault 
lies with those who neglected to follow 
it.” The court also ruled, among other 
matters, that the calls for separate spe- 
cial meetings, of the stockholders by 
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Stock option agreement, not availed of for sixteen 
years prior to dissolution, ruled not invalidated at 






this man as President were fnvalid and 
the subsequent meetings, in so far as 
their validity depended upon such calls, 
were nullities. 


Young et al. v. Janas et al., 103 A. 2d 
299. Richard F. Corroon of Berl, Pot- 
ter & Anderson of Wilmington, and 
John Lane of Sullivan, Donovan, 
Heenehan & Hanrahan of New York 
City, for plaintiffs and intervening 
plaintiffs. William Marvel of Morford, 
Bennethum & Marvel of Wilmington, 
for defendants Permachem Corporation 
and Sigmund Janas. Robert H. Wall 
of Rinard, Warburton & Wahl and 
William E. Taylor, Jr. of Wilmington, 
for defendant, T. Peter Ansberry. 


time of voluntary dissolution so as to prevent grant- 


“This,” said the Chancellor, “is an ac- 
tion by an individual against a dis- 
solved corporation seeking a declara- 
tory judgment that he is entitled to 
have certain shares of stock issued to 
him on the payment of a certain sum 
as provided for in a stock option agree- 
ment purportedly exercised by him after 
dissolution. He seeks, in the alterna- 
tive, a determination that upon the pay- 
ment of the option price, he is entitled 
to receive from the corporation or its 
liquidating agent an amount equivalent 
to the sum which he would receive were 
he the owner of the shares subject to 
the option.” The court denied the mo- 
tions for summary judgment, as vital 
facts were either lacking or in conflict 
in the record before it. The court 
pointed out that where, as here, the de- 
fendant contended that the court should 
not enforce the option even indirectly 
because to do so would bring about an 
unconscionable result, the defendant 


had the burden as to such a defense. 


ing of equitable relief. 
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As to the plaintiff’s inaction with re- 
spect to the option prior to the date of 
dissolution, the court, after an examina- 
tion of the effect of the dissolution upon 
the option and a _ consideration of 
whether a legal remedy was inadequate 
under the special circumstances of the 
case, concluded that “equity has juris- 
diction to grant the alternative relief 
requested by plaintiff, viz., an amount 
equivalent to the sum he would receive 
were he the owner of the shares less 
the option price. This may be consid- 
ered specific performance with the re- 
lief being the monetary alternative.” 
The option, although not exercised for 
sixteen years, was regarded as valid at 
the dissolution date, since the Dela- 
ware statute explicitly authorizes op- 
tions whose terms may. be “unlimited 
in duration,” and was not regarded as 
required to be exercised, as defendant 
suggested, within “a reasonable time.” 

Gamble v. Penn Valley Crude Oil Cor- 
poration, Court of Chancery, New Castle 
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County, April 9, 1954. David F. Ander- 
son of Berl, Potter & Anderson of 
Wilmington and Clarence E. Hall of 
Philadelphia, Pa., for plaintiff. William 


H. Foulk and William Duffy, Jr., of 
Wilmington, for defendant. Commerce 
Clearing House Court Decisions Requi- 
sition No, 513474. 


= foreign corporations 


CALIFORNIA 


Unlicensed foreign corporation, carrying on con- 


tinuous and systematic activities, regarded as doing 
business and subject to jurisdiction by service on 


Secretary of State under statutory authority. 


Service of process upon defendant for- 
eign unlicensed corporation was effected 
upon the Secretary of State, as pro- 
vided in Corporation Code, Sections 
6501 and 6502. The company appeared 
specially in the Superior Court and 
moved to quash service. Plaintiff ap- 
pealed from an order granting the 
motion. 


The District Court of Appeals, Sec- 
ond District, Division 2, California, re- 
versed this ruling, after an exhaustive 
review of service of process cases in- 
volving the doing of business in Cali- 
fornia and elsewhere. The corporation 
was found to have an agent or repre- 
sentative in California who had solicited 
orders for it continuously and over a 
period of years. This agent, at times, 
had maintained a stock of defendant’s 
equipment at a California warehouse, 
from which local orders had been par- 
tially filled, and he had, upon occasions, 


adjusted complaints against the com- 
pany. The court, in considering the 
current state of the law respecting “do- 
ing business” requirements where serv- 
ice of process is concerned, remarked 
that “it is deducible from the cases that 
the essentials of due process are fully 
met, at least for the purposes of amena- 
bility to local process and jurisdiction, 
if a foreign corporation maintains sub- 
stantial contacts with a state through a 
course of regularly-established and sys- 
tematic business activity, as distin- 
guished from casual, isolated, or insub- 
stantial contacts or transactions.” Un- 
der this rule, defendant was regarded 
as amenable to service. 


Jeter v. Austin Trailer Equipment Co. 
et al., 265 P. 2d 130. King & Mussell 
of San Bernardino, for appellant. 
Parker, Stanbury, Reese & McGee of 
Los Angeles, for respondent. 











MANITOBA 
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New York corporation, soliciting orders through 







Manitoba firm held carrying on business so as to 
be barred from maintaining suit. 


Plaintiff New York company, not li- 
censed in Manitoba, sought to recover 
judgment for the payment of certain 
goods alleged to have been sold by it 
to the defendant. The latter, as a de- 
fense, cited Chapter 36, Companies Act, 
R. S. M. 1940, Sec. 452 of which stipu- 
lates, in part, that the taking of orders 
for goods to be imported into the prov- 
ince constitutes the carrying on of busi- 
ness there, and Sec. 447(1) of which 
bars a foreign corporation from main- 
taining an action “in respect of a con- 
tract made in whole or in part in the 
province in the course of or in con- 
nection with business carried on with- 
out a license.” A Manitoba firm had 
been employed by the plaintiff to repre- 
sent it in the Province and had been 
supplied with samples, by means of 
which the order for the goods was ob- 
tained and sent to the plaintiff at New 
York, where it was accepted. The 


goods were shipped to defendant which 
refused to accept them as not conform- 
ing to sample and shipped them back 
to New York. 


MASSACHUSETTS 


Canadian subsidiary of Massachusetts corporation 


The Manitoba Court of Appeal ruled 
that the plaintiff’s action should have 
been dismissed, observing that “the 
method of doing business was that of a 
salesman representing the plaintiff com- 
pany in this Province and making sales 
of its goods to anyone wishing to pur- 
chase them, and that in doing so the 
negotiator acted as agent for the said 
plaintiff.” The statute barring suit was 
regarded as applicable because of this 
method of doing business and because 
the contract was made in part in Mani- 
toba, the defendant purchaser being at 
all times in Manitoba and not being 
represented elsewhere. 


Brewster, Leeds & Co., Inc. v. Wald- 
man & Stone Ltd.,* (1953) 4 D. L. R. 
732. A. Montague Israels, for (defend- 
ant) appellant. E. H. Crawford, Q. C., 
for (plaintiff) respondent. 


*The full text of this opinion is 
printed in the CCH Prairies Tax Re- 
porter, page 38,185. 







ruled not sufficiently active in state to be subject 
to service of process. 


Defendant, a Canadian corporation, 
moved to have service of summons 
upon it quashed, which had been made 
by serving the Massachusetts Commis- 
sioner of Corporations under G. L. Ch. 
181, Sec. 3A, alleging it had not done 
business in Massachusetts. The United 
States District Court, District of Mas- 
sachusetts, granted the motion, finding 
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that the sum total of defendant’s activi- 
ties with respect to Massachusetts did 
not justify a holding that it was doing 
business there. 


Chief among its contacts with the 
state was the fact that it was a sub- 
sidiary of a Massachusetts corporation; 
also, three of its five directors were 
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residents of the state, but carried on no 
activity on its behalf while there, being 
also officers of the parent company. 
Goods ordered by letter from Canada 
by defendant were shipped to its plants 
in Canada. A single isolated sale had 
been made in the preceding three years 
in an emergency to the parent. The 
court regarded these activities, taken 
singly or together, as not sufficient to 


NEW JERSEY 


uphold the service upon the Commis- 
sioner of Corporations as the company’s 
agent under the statute. 


A. G. Bliss Co. v. United Carr Fastener 
Co. of Canada, Ltd., 116 F. Supp. 291. 
Philip B. Goldberg of Providence, R. I., 
for plaintiff. Robert W. Meserve, Nut- 
ter, McClennen & Fish of Boston, 
Mass., for defendant. 


Shipping company, loading and unloading cargo in 

state and having solicitor with authority to enter- 

tain complaints and claims, ruled subject to service 
of process. 


The court below had denied the motion 
of one of the appellants, a New York 
shipping company, seeking to have serv- 
ice of process upon it set aside. The 
Supreme Court of New Jersey affirmed 
the judgment of the lower court, upon 
evidence indicating that, both before 
and after the cause of action arose in 
New Jersey, the corporation had an 
employee in the state who, among other 
duties, solicited general cargo, although 
the actual booking was done through 
a New York office. He contacted about 
200 customers in New Jersey, acting 
as a contact man and public relations 
man, entertained complaints and claims. 
In addition, there were maintenance 
operations and overhauls on the com- 
pany’s ships performed with a degree 


PENNS¥LVANIA 


of regularity at a New Jersey Ship- 
yard and pilot services were performed 
for the company in the territorial 
waters of New Jersey. It was also 
claimed that company representatives 
assisted in supervising the loading and 
unloading of cargo in New Jersey. The 
court regarded these activities as suf- 
ficient to indicate that the company was 
doing business in New Jersey so as to 
make it reasonable and fair for it to 
defend suit in the New Jersey courts. 


A. & M. Trading Corp. et al. v. Penn- 
sylvania R. Co. et al.,* 100 A. 2d 513. 


*The full text of this opinion is 
printed in the State Tax ree wc. New 
Jersey, page 529. 


Beneficial holder of stock of foreign corporation 

ruled required to hold 5% of outstanding shares 

of record or to give security for costs in order to 
maintain derivative suit. 


Plaintiff, as a stockholder in defendant 
Delaware corporation instituted a de- 
rivative suit on behalf of the company 


in the United States District Court, 
Western District of Pennsylvania, seek- 
ing a judgment against the individual 
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defendants, charging fraud, mismanage- 
ment and waste, and for other relief. 
It was conceded by the defendants that 
plaintiff. was the beneficial owner of 
5% of the outstanding stock of the 
company, but also conceded by all 
parties that his stock was not regis- 
tered on the books of the corporation. 
Defendants filed a motion to require 
plaintiff to give security pursuant to 
Act of Pennsylvania of April 18, 1945, 
P. L. 253, for the reason that the com- 
plaint showed on its face that plaintiff 
owned less than 5% of the outstanding 
shares and was not a record owner of 
any of the corporation’s shares. 


VIRGINIA 
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The court, applying a ruling of the 
Supreme Court of the United States, 
held the Pennsylvania statute to relate 
to plaintiff and concluded that plaintiff 
was required to be a stockholder of 
record of 5% of the outstanding stock 
or to enter adequate and proper secu- 
rity. 

Murdock v. Follansbee Steel Corp. et 
al., 114 F. Supp. 690. Mahlon E. Lewis 
of Pittsburgh and Albert I. Edelman of 
New York City, for plaintiff. Sherman 
T. Rock and Thomas W. Moses, Paul 
Lawrence & Rock and Smith, Bu- 
chanan, Ingersoll, Rodewald & Eckert 
of Pittsburgh, for defendants. 


Unlicensed foreign corporation ruled subject to 

service upon Secretary of State as its agent in suit 

for liabilities arising out of stay in state, although 
not doing business at time of service. 


Defendant foreign corporation, not li- 
censed in Virginia, was served upon a 
liability arising while active in the state, 
through service upon the Secretary of 
the Commonwealth as its agent under 
Section 13-217, although it had closed 
its local office and ceased doing busi- 
ness prior to the time of service. The 
process was attacked as being illegal 
or void, because defendant was not 
shown to be doing business in Virginia 
at the time of service upon the Secre- 
tary of the Commonwealth, and was 
not subject to such substituted service. 


The Virginia Supreme Court of Ap- 
peals reversed a judgment dismissing 
the action. Referring to an unlicensed 
foreign corporation doing business in 
the state, the court said: “The provision 
of Sec. 13-217 for the service of process 
is a condition upon which it is allowed 
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to do business, accepted by it when it 
enters the State and engages in busi- 
ness without domesticating or appoint- 
ing a statutory agent. It should not 
thereafter, by the simple expedient of 
closing its office and leaving its juris- 
diction, be allowed to withdraw that 
assent so as to defeat an action which 
grew out of business done here.” 


Eure v. Morgan, Jones & Co.,* 79 S. E. 
2d 862. Bangel, Bangel & Bangle of 
Portsmouth, for plaintiff in error. Tom 
E. Gilman of Portsmouth and James 
G. Martin & Sons of Norfolk, for de- 
fendant in error. Commerce Clearing 
House Court Decisions Requisition No. 
508814. 


*The full text of this opinion is 
printed in the State Tax Reporter, Vir- 
ginia, page 355. 
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C T’s newest booklet, fresh from the press, takes a 1954 
look at developments affecting corporations which carry on 
business in interstate commerce. Lawyers and: corporation 
officials alike will find it of interest. 


A copy is yours for the asking at any C T office. Or write 


direct to The Corporation Trust Company, 120 Broadway, 
New York 5, N. Y. 





; taxation 


MARYLAND 


Supreme Court holds Maryland does not have juris- 
diction to require collection of its use tax by a 


Delaware vendor who entered Maryland, by truck, 
to deliver goods purchased in Delaware by a 


Maryland 


In Miller Brothers Company v. State of 
Maryland, 95 A. 2d 286, (The Corpora- 
tion Journal, June—July, 1953, page 
232), the Court of Appeals of Maryland 
held that the Maryland use tax was 
collectible through attachment of a de- 
livery truck of the seller, in connection 
with goods sold in a Delaware store 
to a Maryland customer, being deliv- 
ered by the seller’s truck in Maryland. 
Upon appeal to the Supreme Court of 
the United States, this judgment has 
been reversed. 


“The question here,” observed the 
Supreme Court, “is whether this ven- 
dor, by its acts or course of dealing, 
has subjected itself to the taxing power 
of Maryland or whether it has afforded 
that state a jurisdiction or power to 
create this collector’s liability.” Deter- 
mining the question upon lack of juris- 
diction, the court, after reviewing nu- 
merous prior decisions, remarked: 
“Here was no invasion or exploitation 
of the consumer market in Maryland. 
On the contrary, these sales resulted 
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resident. 


from purchasers traveling from Mary- 
land to Delaware to exploit its less tax- 
burdened selling market. That these 
inhabitants incurred a liability for the 
use tax when they used, stored or con- 
sumed the goods in Maryland, no one 
doubts. But the burden of collecting 
or paying their tax cannot be shifted 
to a foreign merchant in the absence 
of some jurisdictional basis not present 
here. In this view of the case, we need 
not consider whether the statute im- 
poses an unjustifiable burden upon in- 
terstate commerce. 


Miller Brothers Company v. State of 
Maryland,* 74 S. Ct. 535. William L. 
Marbury of Baltimore, for appellant. 
Francis D. Murnaghan, Jr., of Balti- 
more, for appellee. Commerce Clearing 
House Court Decisions Requisition No. 
512979. (Petition for rehearing denied, 
May 3, 1954.) 


*The full text of this opinion is 
printed in the State Tax Reporter, 
Maryland, page 10,045. 


Supreme Court of Pennsylvania holds 1951 Cor- 

poration Income Tax Act not applicable to foreign 

trucking company engaged in state exclusively in 
interstate commerce. 


The plaintiff, a Virginia corporation, 
sought to restrain the officers of the 


state from enforcing the Corporation 
Income Tax Law of August 24, 1951, as 
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reenacted and amended by the Act of 
December 27, 1951, on the ground that 
it violated the Constitutions of the 
United States and of Pennsylvania, par- 
ticularly the interstate commerce clause 
of the Federal Constitution. Plaintiff, 
with its principal office in Virginia, 
was engaged in the business of trans- 
porting property as a common carrier 
exclusively in interstate commerce over 
irregular routes, under a certificate of 
public convenience issued by the Inter- 
state Commerce Commission, and car- 
ried on no activities in Pennsylvania 
other than interstate commerce. It 
made deliveries by truck of interstate 
shipments to points within Pennsyl- 
vania, and at times picked up property 
there for delivery outside of that state. 
It had no tangible or intangible prop- 
erty there, maintained no office or ter- 
minal in the state, had no employees 
there except those engaged in operat- 
ing trucks, and no contracts, orders or 
solicitations for transportation of prop- 
erty were made or accepted in Penn- 
sylvania. No payments for transporta- 
tion or services rendered were received 
by the plaintiff in Pennsylvania. 


The Supreme Court of Pennsylvania, 
reversed the decree of the Court of 
Common Pleas of Dauphin County in 
Roy Stone Transfer Corporation v. Mess- 
ner, 64 Dauphin County Reporter 240, 
(The Corporation Journal, April—May, 
1953, page 215.) It referred to the Cor- 
poration Income Tax Law of 1951 as 
a “catch-all” Act which sought “to im- 
pose (what it calls) a property tax upon 
the income of all corporations derived 
from the ownership of property, tangi- 
ble or intangible, located or having a 
situs in this Commonwealth, or the per- 
formance of activities carried on within 
the Commonwealth regardless of whether 
carried on in intrastate or interstate 
commerce.” The court compared the 
1951 Act before it for review with the 
1935 Corporation Net Income Tax Act 
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(applied to domestic corporations and 
licensed foreign companies), and noted 
that “while the label in each act is dif- 
ferent, the language of each act and 
the formula in each is almost identi- 
cal,” with certain differences in the for- 
mula. The court discussed many deci- 
sions of the Supreme Court of the 
United States and prior decisions of 
the Supreme Court of Pennsylvania. It 
viewed this case as “controlled by 
Michigan-Wisconsin Pipe Line Co. v. 
Calvert, 74 S. Ct. 396, 528, (October 
Term, 1953, filed February 8, 1954), and 
Joseph v. Carter & Weekes Stevedoring 
Ca, 330 U. S. 422.” In concluding its 
opinion, the court said: “If the Com- 
monwealth can levy this tax on this 
appellant, which has no tangible or in- 
tangible property in Pennsylvania, no 
office in Pennsylvania, no wages or pay- 
roll in Pennsylvania, no employees 
doing any kind of work in Pennsylvania 
except driving its trucks in interstate 
commerce, and which makes no con- 
tracts and receives no orders in Penn- 
sylvania, it is almost impossible to en- 
vision what is left of and what is meant 
and encompassed by the term ‘inter- 
state commerce’ which a state is pro- 
hibited from taxing. If, as the Com- 
monwealth contends, this Act does not 
tax interstate commerce, can there be, 
in this particular field, any such thing 
as interstate commerce which is free 
from State taxation?” 


Roy Stone Transfer Corporation v. 
Messner et al.,* 103 A. 2d 700. Frank 
A. Sinon, Rhoads, Sinon & Reader, 
Harrisburg, for appellant. Edward 
Friedman, Deputy Atty. Gen., Frank F. 
Truscott, Atty. Gen., for appellees. J. 
Harry LaBrum and James M. Marsh 
of Philadelphia, Conlen, LaBrum & 
Beechwood of Philadelphia, of counsel, 
for Spector Motor Service, Inc. H. 
Ober Hess, Robert R. Batt, William R. 
Spofford of Philadelphia, Ballard, 
Spahr, Andrews & Ingersoll of Phila- 
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delphia, of counsel, amici curiae. Com- 
merce Clearing House Court Decisions 
Requisition No. 512354. (It is under- 
stood that the State regards this decision 
as limited in application to the particular 
facts and not of general application, and 


VIRGINIA 


that an appeal to the Supreme Court of 
the United States is not contemplated.) 


*The full text of this opinion is 
printed in the State Tax Reporter, 
Pennsylvania, page 11,314. 


Foreign express company, engaged only in inter- 
state commerce, held not subject to state privilege 


tax based on gross receipts from interstate business 


by Supreme Court of the United States. 


The Virginia Constitution forbids a 
foreign corporation to exercise any pub- 
lic service powers or functions in the 
state. Appellant, an express agency or- 
ganized in Delaware, was denied au- 
thority to do any intrastate business in 
the state by the State Corporation Com- 
mission by reason of this provision. A 
Virginia subsidiary was organized to 
handle intrastate express business and 
paid an annual tax on its total gross 
receipts. The question before the Su- 
preme Court of the United States con- 
cerned the liability of the Delaware 
company to an “annual license tax” 
levied “for the privilege of doing busi- 
ness in this state” by express com- 
panies, based upon gross receipts 
earned in the state “on business pass- 
ing through, into or out of this state.” 
Since it was conceded the appellant 
foreign company did nothing within the 
state except interstate commerce, it 
contended-an assessment against it was 
invalid for contravention of the com- 
merce clause of the Federal Constitu- 
tion. The state contended the tax should 
not be regarded as a privilege tax, 
even though so labeled by statute, but 


should be treated as a property tax 
measured by gross income and laid on 
the intangible value of good-will or 
going-concern status. The state’s high- 
est court had approved this. The Su- 
preme Court of the United States re- 
ferred to and cited its recent rulings 
“that local incidents such as gathering 
up or putting down interstate commodi- 
ties as an integral part of their inter- 
state movement are not adequate 
grounds for a state license, privilege or 
occupation tax.” The court concluded: 
“We think we can only regard this tax 
as being in fact and effect just what 
the Legislature said it was—a privilege 
tax, and one that cannot be applied to 
an exclusively interstate business.” 


Railway Express Agency, Inc. v. Com- 
monwealth of Virginia,* 74 S. Ct. 558. 
Thomas B. Gay of Richmond, for ap- 
pellant. Frederick T. Gray of Rich- 
mond, for appellee. Commerce Clear- 
ing House Court Decisions Requisition 
No. 512980. 


*The full text of this opinion is 
printed in the State Tax Reporter, Vir- 
ginia, page 8666. 













tate legislation 


as 


Arizona — Withholding at the source from residents and nonresidents will 
be required, beginning July 1, 1954, under Chapter 65, Laws of 1954. 






Colorado — Withholding at the source from residents and nonresidents will 
be required, beginning July 1, 1954, under House Bill 2-X of the First Special 
Session. 







Massachusetts — Chapter 50, amends G. L., Ch. 155, Sec. 22, and provides 
that the time fixed as the record date is to be not more than 60 days, rather than 
not more than 30 days, before the date of any meeting of stockholders or date for 
the payment of any dividend where the making of any distribution to stockholders 
or the last day on which consent or dissent of stockholders may be effectively 
expressed for any purpose. 

































Michigan — Public Act 46 increases from $5 to $10 the fee for filing and 
certifying articles of incorporation of domestic corporations, and the fee for filing 
any amendment to the articles of a foreign corporation. A fee of $10 is provided 
for filing any supplemental statement, and a fee of $20 is required for filing and 
certifying any certificate of merger or consolidation. The fee of $10 previously 
required for the reservation of records at the request of a corporation voluntarily 
dissolved has been repealed. 





Mississippi —S. B. 1228 contains provision for the merger or consolidation 
of domestic corporations and dor ‘stic and foreign corporations, and provides that 
the surviving or new corporation .nay be either a domestic or foreign corporation. 
Provision is made with respect to rights of dissenting stockholders. 





New York — Ch. 345 amends Section 210 of the General Corporation Law. 
Foreign corporations are no longer required to furnish a certified copy of their 
articles of incorporation in order to obtain a certificate of authority to do business. 
In lieu thereof, there is to be annexed to the statement and designation a certifi- 
cate, by the public officer of the state or county having custody of the original 
certificate of incorporation, or of a special act creating the corporation, or by 
a public officer authorized by the laws of the state or county to make such a 
certificate, to the effect that the company is an existing corporation in the state 
of its incorporation. An additional statement is required to be included to the 
effect that the particular business in which the corporation proposes to do within 
the state is authorized by its certificate of incorporation or certificates amendatory 
thereto or by the special act creating the corporation. 


Chapter 799 amends Section 69 of the Stock Corporation Law to allow a 
corporation, subject to any provision in its charter or amendment thereto, to issue 
options for the purchase of its authorized shares of stock for such consideration 
and upon such terms as the directors may authorize. 
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‘appealed to the 
supreme court 





The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


MARYLAND. Docket No. 160. Miller Brothers Company v. State of Mary- 
land, 95 A. 2d 286. (The Corporation Journal, June—July, 1953, page 232.) Collec- 
tion of use tax from nonresident seller through attachment of delivery truck of 
seller. Appeal filed, June 30, 1953. Jurisdiction noted, October 12, 1953. Argued, 
January 5, 1954. Reversed, April 5, 1954. (See page 352.) Rehearing denied, 
May 3, 1954. 


NEBRASKA. Docket No. 476. Mid-Continent Airlines, Inc., (now Braniff 
Airways, Inc.) v. Nebraska State Board of Equalization and Assessment, 59 N. W. 
2d 746. (The Corporation Journal, February—March, 1954, page 313.) Taxation 
of foreign airflight equipment on an apportionment basis, where used in interstate 
commerce. Appeal filed, November 23, 1953. Probable jurisdiction noted, January 
4, 1954. Argued, March 12, 1954. 


VIRGINIA. Docket No. 163. Railway Express Agency, Inc. v. Common- - 


wealth of Virginia, 74 S. Ct. 558. (The Corporation Journal, June—July, 1954, 
page 354.) Foreign express company—liability to state privilege tax based on 
gross receipts from interstate commerce. Appeal filed, July 6, 1953. Argued, 
January 5, 1954. Reversed, April 5, 1954. (See page 354.) 





* Data compiled from CCH U. S. Supreme Court Bulletin, 1953-1954. 
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gulations and rulings 


Florida — Intangible personal property of a foreign corporation authorized 
to do business in Florida is taxable in the county within which is located the 
actual business situs of such intangible property. A corporation, the business 
situs of whose intangible property is in more than one county, must make returns 
for each county which is the business situs of any of its intangible property. 
(Opinion of the Attorney General to the State Comptroller, State Tax Reporter, 
Florida, § 29-008.) 


Indiana — Money deposited by a subsidiary Indiana corporation in Illinois 
and New York banks for the sole purpose of maintaining lines of credit for the 
parent corporation, a New Jersey company, is exempt from the Indiana intan- 
gibles tax. The statutory exclusion applies to a “person owning, holding in trust 
or having the beneficial interest therein.” The parent has the “beneficial interest” 
in the accounts and is entitled to the exemption from tax. (Opinion of the 
Attorney General, State Tax Reporter, Indiana, {| 29-036.) 


North Carolina — A foreign corporation engaged in the business of real 
estate brokerage and auctioning, whose only activity in North Carolina is the 
lease of a parcel of real property, is doing business and is subject to North Caro- 
lina income tax on the rentals from this property, since its business in the state 
is part of the business in which it is regularly engaged. (Opinion of the Attorney 
General to the Commissioner of Revenue, State Tax Reporter, North Carolina, 
q 10-201.70.) 


The mere holding of a piece of land by a foreign corporation not regularly 
engaged in the real estate business is not doing business in the state. (Opinion 
of the Attorney General, State Tax Reporter, North Carolina, {| 2-012.) 


A spin-off results in a taxable distribution to the stockholders of the distribut- 
ing corporation. However, if the distributing corporation has accumulated earned 
surplus in excess of the fair market value of the stock of the “subsidiary,” the 
distribution of this stock is dividend income from which the stockholders would 
be entitled to deductions to the extent of the percentage of the income on which 
the distributing corporation paid North Carolina income tax. (Opinion of the 
Attorney General, State Tax Reporter, {[ 10-609.55.) 


South Dakota — Sales made to South Dakota customers by a Minnesota 
implement dealer and his salesman are subject to the use tax provisions. South 
Dakota and Minnesota have reciprocal legislation for the collection of taxes, so 
that the tax liability of the Minnesota dealer can be enforced. The salesman, who 
resides in South Dakota, can be considered a retailer and is therefore liable for 
the collection and remittance of the use tax on all sales made by him to South 
Dakota customers, this affording a means of collecting the tax. (Opinion of the 
Attorney General to States Attorney, Clear Lake, State Tax Reporter, South 
Dakota, { 64-802.) 
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important matters 
For June and Julv 


This Calendar does not purport to be a complete calendar of all matters requiring atten- 

tion by corporations in any given state. It is a condensed calendar of the more important 

requirements covered by the State Report and Tax Bulletins of The Corporation Trust 

Company. Attorneys interested in being furnished with timely and complete information 

regarding all state requirements in any one or more states, including information regarding 

forms, practices and rulings, may obtain details from any office of The Corporation Trust 
Company or C T Corporation System. 


Alaska — Returns of Tax Withheld at the source due on or before July 31.— 
Domestic and Foreign Corporations. 


Arkansas — Anti-Trust Affidavit due on or before August 1.—Domestic and 
Foreign Corporations. 


California — Quarterly Retail Sales Tax Returns and Payments due on or 
before July 31.—Domestic and Foreign Corporations. 


Connecticut — Quarterly Retail Sales Tax Returns and Payments due on or 
before July 31. Domestic and Foreign Corporations. 


Delaware — Annual Franchise Tax due between April 1 and July 1—Domestic 
Corporations. 


Withholding at source Returns due July 31.—Domestic and Foreign 
Corporations paying compensation to Delaware employees. 


Dominion of Canada — Income Tax Return due on or before June 30.— 
Domestic and Foreign Corporations. 


Florida — Annual Report and Fee due on or before July 1—Domestic and 
Foreign Corporations. 


Idaho — Annual Statement and Annual License Tax due between July 1 and 
September 1.—Domestic and Foreign Corporations. 


Ilinois — Annual Franchise Tax due on or before July 1, but may be paid up 
to July 31 without penalty—Domestic and Foreign Corporations. 


Indiana — Annual Report due within 30 days after June 30—Domestic and 
Foreign Corporations. 


Quarterly Gross Income Tax Returns and Payments due on or before _ 
July 31—Domestic and Foreign Corporations. 
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lowa — Annual Report due between July 1 and August 1.—Domestic and 

Foreign Corporations. 

Statement of Capital and Property Increase due at the time of filing 
the Annual Report in July—Foreign Corporations. 

Report of certain Transfers of Stock due on or before July 1— 
Domestic Corporations. 

Quarterly Retail Sales Tax Returns and Payments due on or before 
July 20. Domestic and Foreign Corporations. 


Kentucky — Statement of Existence due in June.—Foreign Corporations. 
Verification Report as to process agent due in June.—Domestic and 
Foreign Corporations. 


Maryland — Quarterly Return of Tax Withheld at source due on or before 
July 31—Domestic and Foreign Companies. 


Michigan — Report of Unclaimed Moneys, Securities, Credits, etc., due on or 
before June 30.—Domestic and Foreign Corporations. 


Mississippi — Annual Franchise Tax Report and Tax due on or before July 15. 
—Domestic and Foreign Corporations. 

Annual Report and Fee to Factory Inspector due in July—Domestic 

and Foreign Corporations employing five or more persons in Mississippi. 


Missouri — Annual Registration Statement and Anti-Trust Affidavit due on or 
before July 31.—Domestic and Foreign Corporations. 
Quarterly Retail Sales Tax Returns and Payments due on or before 
July 15.—Domestic and Foreign Corporations. 


Montana — Annual License Tax based on net income due on or before June 15. 
—Domestic and Foreign Corporations. 


Nebraska — Annual Report and Franchise (Occupation) Tax due on or before 
July 1—Domestic Corporations. 
Annual Report and Franchise (Occupation) Tax due during July. — 
Foreign Corporations. 


Nevada — Annual List of Officers and Designation and Acceptance of Resident 
Agent due on or before July 1—Domestic and Foreign Corporations. 


North Carolina — Annual Franchise Tax Report and Tax due on or before 
July 31—Domestic and Foreign Corporations. 


North Dakota — Corporation Report due during July—Domestic Corporations. 
Quarterly Retail Sales Tax Returns and Payments due on or before 
July 20.—Domestic and Foreign Corporations. 


Ohio — Annual Franchise Tax due on or before July 15—Domestic and Foreign 
Corporations. 
Retail Sales Tax Returns and Vendors’ Excise Tax due on or before 
July 31—Domestic and Foreign Corporations. 


359 





THE CORPORATION JOURNAL 


Oklahoma—Annual Capital Stock Affidavit due between July 1 and August 1.— 
Foreign Corporations. 
Annual Franchise Tax Return and Payment due between July 1 and 
August 31.—Domestic and Foreign Corporations. 


Oregon — Annual Statement due between June 1 and August 1.—Domestic and 

Foreign Corporations. 

Annual License Fee due within 30 days after July 15—Domestic 
Corporations. 

Returns of Withholding at the source due on or before July 31.— 
Domestic and Foreign Corporations. 

Annual License Fee due between July 1 and August 15.—Foreign 
Corporations. 


South Dakota — Quarterly Retail Sales Tax Returns and Payments due on or 
before July 15——Domestic and Foreign Corporations. 


Tennessee — Annual Privilege (Franchise) Tax Return and Payment, Annual 
Report and Tax and Excise Tax Report and Tax due on or before July 1.— 
Domestic and Foreign Corporations. 

Report of Dividends paid to residents due on or before July 1.— 
Domestic and Foreign Corporations. 


United States — Second Installment of Income Tax due June 15.—Domestic 
Corporations and Foreign Corporations having offices or places of business 
in the United States. 

Withholding at source due on or before July 31—Domestic and For- 
eign Corporations. 


Utah — Quarterly Retail Sales Tax Returns and Payments due on or before July 
30.—Domestic and Foreign Corporations. 

Washington — License Fee due on or before July 1—Domestic and Foreign 
Corporations. 


West Virginia — License Tax Statement due on or before July 1—Domestie 
Corporations. 
Annual License Tax due on or before July 1—Domestic and Foreign 
Corporations. 
Fee to State Auditor as Attorney in Fact due on or before July 1— 
Foreign Corporations and those Domestic Corporations whose principal 
place of business or chief work was located in other states. 
Quarterly Business and Occupation (Gross Sales) Tax Returns and 
payments due on or before July 30.—Domestic and Foreign Corporations. ° 


Wisconsin — Second Installment of Income Tax due on or before August 1.— 
Domestic and Foreign Corporations. 


Wyoming — Annual Statement and License Tax due on or before July 1— 
Domestic and Foreign Corporations. 
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ementary literature 


In connection with its various activities The Corporation Trust Company 

publishes the following supplemental pamphlets, any of which will be 

sent without charge to readers of The Journal. Address The Corporation 
Trust Company, 120 Broadway, New York 5, N. Y. 


Agent for Process. Case histories of corporation officials who suddenly found out 
that trouble can take funny bounces when statutory representation is 
entrusted to a business employee. 

Corporate Confusion. A discussion of the wriggling, twisting, seemingly opposite 
court decisions which make building a pattern for out-of-state operations 
by a corporation a risky business these days. 

Direct Line to Domestic Corporation Work. The easy way for a lawyer to get 
information on domestic corporation costs and requirements in any state 
or Canadian province. 

A Pretty Penny ... Gone! The troubles that descend upon a corporation— 
as shown by actual court cases—if its agent cannot be found when service of 
process is attempted. 

What Constitutes Doing Business. A 192-page book containing brief digests of 
decisions selected from those in the various states as indicating what is 
construed in each state as “doing business.” 

Before and After Qualification. A complete list of aids and services—including 
those supplied without charge—which CT furnishes for lawyers working 
on foreign corporation matters. 

Corporate Tightrope Walking. An informal presentation of recent developments 
affecting corporations carrying on business in interstate commerce—de- 
velopments corporation officers and attorneys will want to watch carefully. 

Suppose the Corporation’s Charter Didn’t Fit! Shows how charter provisions 
which suit well enough at time of organization may be handicaps for the 
corporation in later life—some measures to avoid them that a lawyer 
may help his client to take. 

Some Contracts Have False Teeth. Interesting case-histories showing advisability 
of getting lawyer’s advice before contracting for work outside home 
state, even for federal government. 

What Does a Transfer Agent Do? This illustrated pamphlet gives the high spots of 
a transfer agent’s services in 3 minutes reading time, with explanatory text 
if you want to read further. Of value to small as well as large corporations. 

More Sales with Spot Stocks. Advantages found by many manufacturers in 
carrying spot stocks at strategic shipping points—and preliminary statu- 
tory measures necessary to protect corporate status. 

When a Corporation Is P.W.O.L. A simple explanation of the reasons for and 
purposes of the foreign corporation laws of the various states, and illus- 


trations of when and how a corporation makes itself amenable to them. 
Of interest both to attorneys and to corporation officials. 
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Trademark @® 


the incorporation, qualification and statutory repre- 

ation of corporations, The Corporation Trust Com- 

, CT Corporation System and associated companies 
deal with and act for lawyers exclusively. 


Service of process on Secretary of State as 
agent for unlicensed foreign corporation up- 
held, where performance of contract with 
corporation's local customers could take place 


only in state 


Highest Kentucky court rules that tn alloca- 
tion of income of company doing business 
within and without Kentucky, receipts from 
sales procured through offices in other states 


are not assignable to Kentucky. . . Page 72 


shed by The Corporation Trust Company and Associated Companies 





